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BRIEF INTRODUCTION:

This course seeks to provide participants with in-depth knowledge and understanding of the law and practice of international commercial arbitration. It examines a broad range of legal and practical issues pertaining to arbitration agreements (effects, validity, pathological clauses, applicable law, separability and Kompetenz-Kompetenz), arbitrators (applicable requirements, appointment, challenge), arbitral proceedings (procedural rules, lex arbitri, taking of evidence, law applicable to the merits), and arbitral awards (form, reasons, enforcement, setting aside). It focuses on transnational legal instruments such as the UNCITRAL Model Law on International Commercial Arbitration, the New York Arbitration Convention and other relevant treaties, as well as various soft law instruments that are generally recognized as representative of internationally accepted standards and practices. This course places particular emphasis on the discussion of case law and explores, from a comparative and transnational perspective, a broad spectrum of relevant judicial rulings and arbitral awards. 

LEARNING OUTCOMES:

Understanding of the legal and practical issues arising at various stages of the arbitral process and familiarity with the relevant legal rules 
Ability to apply those rules to a variety of factual scenarios from the perspective of the parties, party-counsel, and arbitrators
Ability critically to evaluate a variety of legal authorities in the area of international commercial arbitration
LEARNING ACTIVITIES AND TEACHING METHODS:
The course involves seminar discussions during which students critically engage with the concepts encountered in the assigned readings, as well as individual research in the form of a written assignment.

ASSESSMENT:

The final grade is based on a final examination [50%], a mid-term take-home paper [30%], and class participation [20%]. 

The final examination is a 3-hour open-book in-class exam containing three problem questions. If Covid-19 related restrictions make an in-class exam impossible, the exam will be in the form of a 24-hour take-home exam.
Details regarding the mid-term take-home paper will be provided during the first classroom meeting or by email prior to the commencement of classes.

COURSE MATERIALS:

Course materials are available with the e-learning site of the course. 

REQUIRED READINGS:

CLASS 1. Approaches to Dispute Resolution
Contents:

1. Characteristics of arbitration
2. Arbitration, litigation, and ADR
3. Institutional and ad hoc arbitration

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 3-18; 44-49; 53-62 (2019)
CLASS 2. Sources of Relevant Norms and Possible Conflicts
Contents:

1. Sources of relevant norms
2. Possible conflicts

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 82-113 (2019)
CLASS 3. Arbitration Agreement as the Cornerstone
Contents:

1. Forms and content
2. Pathological clauses
3. Law applicable to arbitration agreement

4. Compelling a reluctant party to arbitrate 

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 134-39; 150-56; 158-81 (2019)

CLASS 4. Kompetenz-Kompetenz and Separability

Contents:

1. Kompetenz-Kompetenz 

2. Separability

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 191-97; 205-09; 222-44 (2019)
CLASS 5. Form of the Arbitration Agreement; Non-Signatories
Contents:

1. The writing requirement (traditional approach)

2. Liberalizing the writing requirement

3. Non-signatories

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 247-55; 270-75; 308-14; 318-29 (2019)
CLASS 6. Arbitrability

Contents:

1. Statutory definitions of arbitrability

2. Arbitrability tested before the courts

3. Law applicable to arbitrability

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 347-77; 387-91 (2019)
CLASS 7. Requirements Applicable to Arbitrators

Contents:

1. Sources of applicable requirements

2. Overview of the principal requirements

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 409-444 (2019)
CLASS 8. Number and Appointment of Arbitrators 

Contents:

1. Number of arbitrators 

2. Appointment of arbitrators

3. Appointment by a court of law

4. Appointment by other appointing authority

5. Appointment of arbitrators in multi-party arbitration

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 542-547; 554-555; 583-605 (2019)
CLASS 9. Challenge of Arbitrators

Contents:

1. Challenge of arbitrators 

2. Challenge procedure

3. Effects of a successful challenge

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 605-613; 629-654 (2019)
CLASS 10. Arbitral Procedure: General Aspects

Contents:

1. The lex arbitri

2. Party autonomy

3. Discretion of the arbitral tribunal

4. Due process

5. Organisation of arbitral proceedings

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 669-693; 709-713  (2019)
CLASS 11. Arbitration Proceedings: Taking of Evidence

Contents:

1. Approaches to the Taking of Evidence

2. Documentary evidence

3. Witnesses of fact

4. Expert evidence

Readings:

1. IBA Rules of Evidence (2010)

2. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 759-776 (2019)
CLASS 12. Arbitral Proceedings: Language of the Proceedings, Waiver, Taking the Parties by Surprise

Contents:

1. Language of the proceedings

2. Waiver of the right to object to a procedural irregularity

3. Taking the parties by surprise

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 777-820 (2019)
CLASS 13. Confidentiality and Transparency

Contents:

1. Meaning of, and rationale underlying, confidentiality
2. Sources of confidentiality obligations

3. Scope of confidentiality obligations
4. Transparency

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 820-854 (2019)
CLASS 14. Applicable Substantive Law

Contents:

1. Party autonomy and its limits
2. Law applicable absent a choice of law by the parties

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 867-903 (2019)
CLASS 15. Mandatory Rules of Law

Contents:

1. Mandatory rules in private international law
2. Mandatory rules in international arbitration: the problem

3. Mandatory rules in international arbitration: possible solutions

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 903-924 (2019)
CLASS 16. The Arbitral Award
Contents:

1. Requirements as to Form and Contents
2. Interventions after the award is written
Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 925-945; 950-962 (2019)
CLASS 17. Judicial Review of Arbitral Awards: Setting Aside
Contents:

1. Competent courts
2. Grounds for setting aside

3. Procedure

4. Effects of a decision setting aside an arbitral award

Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 1023-1038; 1044-1059 (2019) 
CLASS 18. Judicial Review of Arbitral Awards: Recognition and Enforcement
Contents:

1. Meaning of recognition and enforcement
2. Grounds upon which recognition and enforcement may be refused

3. Recognition and enforcement of awards that have been set aside
Readings:

1. Varady, Barcélo, Kröll, von Mehren, International Commercial Arbitration – A Transnational Perspective 1139-1155; 1191-1208 (2019) 
